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CANNABIS CONTROL BILL 2003 
Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 

The amendments made by the Council were as follows - 

No. 1 

Clause 7, page 4, line 25 - To insert after “premises” - 

and those premises are the alleged offender’s principal place of residence 

No. 2 

Clause 7, page 4, after line 26 - To insert - 

(c) there are no other cannabis plants being cultivated on the premises by any other 
person; and 

No. 3 

Clause 8, page 5, line 8 - To insert before “A” - 

Unless section 9 applies, 

No. 4 

Clause 18, page 9, after line 2 - To insert - 

(1) This section applies subject to section 9. 

No. 5 

Clause 28, page 13, lines 15 and 16 - To delete “, or reasonably ought to know,”. 

No. 6 

New clause 9, page 5, after line 24 - To insert the following new clause - 

9. Option to pay a modified penalty not available in certain circumstances 
(1) This section applies to a CIN issued for an alleged offence (the “new 

offence”) if, within 3 years before the new offence was allegedly committed, 
the alleged offender has been given a CIN for each of 2 or more offences, at 
least 2 of which are alleged to have been committed on separate days 
previous to the day on which the new offence is alleged to have been 
committed. 

(2) For the purposes of subsection (1), a CIN is taken to have not been given in 
relation to an alleged offence if the CIN has been withdrawn. 

(3) A CIN to which this section applies is to - 

(a) advise that if the alleged offender does not wish to have a complaint 
of the alleged offence heard and determined by a court, the alleged 
offender may, within a period of 28 days after the giving of the 
CIN, complete a CES; and 

(b) inform the alleged offender as to how the alleged offender may 
arrange to complete a CES. 

(4) Despite section 19, Part 3 of the Fines, Penalties and Infringement Notices 
Enforcement Act 1994 does not apply to a CIN to which this section applies. 

Mr J.A. McGINTY:  A number of amendments were made to this Bill in the Legislative Council.  It is 
appropriate that we deal with the six amendments as they appear on the Notice Paper one by one.  I move - 

That amendment No 1 made by the Council be agreed to. 

This amendment was prompted by the Opposition but was moved by the Government.  Its purpose was to make 
it quite clear that a discretion was conferred upon police officers to issue a cannabis infringement notice to an 
adult who is believed to have committed the Misuse of Drugs Act simple offence of cultivation or possession of 
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a prohibited plant or plants - amendment No 2 is also part of this package.  Clause 7(2) defines the circumstances 
in which a CIN may be issued by reference to the cultivation of cannabis.  It provides that a CIN may not be 
issued when the cannabis is grown by hydroponic cultivation and imposes a limit of two cannabis plants per 
premises.  The reason the Opposition raised this in the upper House is that clause 7, in its unamended form, 
allowed a CIN to be issued under subclause (1) if, and only if, and then it refers to subclause (2), which lists four 
circumstances - originally there were three.  They are in part - 

(a) the alleged offence involves cannabis plants under cultivation, other than cannabis plants under 
hydroponic cultivation; 

(b) the cannabis plants are all located on the same premises; 

This amendment seeks to add to paragraph (b) the words -   

and those premises are the alleged offender’s principal place of residence 

That will limit the ability of the police to issue a CIN notice so there is no doubt that the circumstances are that it 
relates to a private or a principal place of residence.  While I am talking about clause 7, I will also touch on 
amendment No 2, because it directly relates to this.  It seeks to insert a new subclause (2)(c), which reads -  

there are no other cannabis plants being cultivated on the premises by any other person; 

In other words, a police officer will be able to issue a cannabis infringement notice when an individual is at his 
or her principal place of residence and no-one else is growing cannabis plants at those premises.  Again, it is to 
limit it so that if someone else were growing cannabis plants at those premises, a CIN could not be issued.  Of 
course, paragraph (d) then states that no more than two cannabis plants are on the premises.  That is the purpose 
of this amendment.  It tidies up what was otherwise potentially a shortcoming in the legislation. 

Mr C.J. BARNETT:  The Opposition does not oppose this amendment.  However, I again place on the record 
that the Opposition is absolutely opposed to this legislation.  It is the most irresponsible legislation that I have 
seen go through this Parliament since I have been a member.  Despite whatever philosophical position people 
might want to take - whether they support abstinence from drugs, or just say no, or believe in harm minimisation 
- the consequence of this legislation will be to give an entirely wrong message to young people.  More people 
than would otherwise have been the case will not only experiment with but also use or perhaps cultivate 
cannabis, become addicted, move on to harder drugs and die.  Young people will lose their lives because of this 
legislation.  I know that sounds dramatic, but it is a fact.  All of us, if we are honest, will admit that we have 
received letters and phone calls from constituents with harrowing stories. 

I will recount one such story - I will not go through the debate again.  Only two weeks ago a woman came into 
my office about this issue and described how her son, in his mid 20s, had started with what he said was a bit of 
marijuana.  He had become a habitual user, gone on to use other drugs and attempted suicide - I do not think it 
was for the first time.  She had tears in her eyes and said, “Colin, it sounds absolutely dreadful.  I actually wished 
he had succeeded.”  Such was the devastating effect that this young person had had on his parents, his siblings 
and the whole family.  It was harrowing to hear a mother who loved her son say those words.  Make no mistake: 
it may not show up in quantifiable statistics, but this legislation will lead to some young people losing their life 
and other young people essentially losing their mind and their ability to complete education and to have a stable 
job, a stable marriage and a stable life.  It is irresponsible.   

We all recognise in this Parliament that drug use is prevalent, and we recognise all the complexities and 
problems that go with it.  However, the one thing that the community can rightfully expect from its legislators is 
that they will not give such an irresponsible message to young people.  I say to the Minister for Health that we 
can play around the edges and make minor changes to this legislation, but he should not in any way try to imply 
to the community that the Government has any support from the Liberal Party for this legislation.  It is a dreadful 
Bill, and I feel a sense of shame to be a member of Parliament while legislation like this goes through. 

The ACTING SPEAKER (Mr A.D. McRae):  Before I give the call to the member for Alfred Cove, I draw the 
attention of members to the fact that we are dealing, in consideration in detail, with a message from the 
Legislative Council containing amendments to this Bill.  I gave latitude to the Leader of the Opposition to make 
the statement that he did because of his role and the status that he holds in this Parliament.  However, that is not 
to be taken or read as latitude for every member to make similar policy statements, rather than deal with the 
matter before us. 

Dr J.M. WOOLLARD:  Through you, Mr Acting Speaker, I ask the Minister for Health for a fuller definition of 
this amendment.  I believe that paragraph (b), which states that the cannabis plants are all located on the same 
premises, would apply to a person’s premises, whether that person had a house in town and a house in the forest 
or a beach house.  My concern with this amendment is that it provides that those premises must be the alleged 
offender’s principal place of residence.  Can the minister state whether that will legally include other property 
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that is owned by a person who is found to have cannabis?  I would like the minister to place it on record that this 
wording will apply to not only the principal residence of a person but also any property owned by a person who 
is found in possession of more than the stated amount of cannabis.   

Mr J.A. McGINTY:  Principal place of residence has a well-known legal meaning in taxation law and for other 
purposes.  It is where a person normally resides and is regarded as his principal place of residence, coupled with 
the notion of occupation.  It would not extend to a holiday home or any other property owned by the person.  I 
am in a position to give the member for Alfred Cove that very clear answer.   

Mr C.J. BARNETT:  Under clause 7, a cannabis infringement notice is issued subject to criteria.  It states that 
the cannabis plants must all be located on the same premises.  This amendment provides that those premises 
must be the principal place of residence.  There is an issue with holiday houses and the like.  In fact, I can well 
imagine a scenario of a family who lives in Perth but has a holiday home in the south west.  The teenagers may 
well be growing cannabis at the holiday home.  They would have a far greater opportunity to conceal the 
cannabis from their parents if it were a 50-acre block at Margaret River or even in Toodyay - God forbid - 
although fortunately the rainfall there is not so strong.  I seek some clarification because we are trying to say that 
it relates to the growing of cannabis in a person’s home.  However, the reality is that a great many families have 
holiday homes and alternate between them.  Young people growing cannabis are more likely to grow it at a 
holiday house, where there may be more bush and where it is less likely to be detected by their parents.  I am not 
sure that the minister has this right.   

Mr J.A. McGINTY:  I assure the Leader of the Opposition that I do have it right.  If the property where the 
cannabis is being cultivated is not the principal place of residence - that is, the place where the person would 
ordinarily reside and I am sure the Leader of the Opposition understands that concept well - that person is not 
eligible to receive a CIN and would be dealt with otherwise in accordance with the law.   

Dr J.M. WOOLLARD:  If it is not grown at the person’s principal place of residence and is grown at his holiday 
home, it will be a criminal offence if cannabis is found on those premises.  Is that the interpretation?   

Mr J.A. McGINTY:  It is a criminal offence from whichever way it is looked at.  It is a breach of this legislation.  
If a cannabis infringement notice is issued, the person does not get a criminal record.  If, however, it is 
proceeded with by way of prosecution, a criminal record applies.  That is the distinction.  The point here relates 
only to the premises on which the plants are being cultivated.  If the plants are cultivated anywhere other than on 
the principal place of residence, a charge would apply and the matter would be dealt with in the courts in the 
usual way. 

Ms S.E. WALKER:  I endorse the Leader of the Opposition’s comments.  I referred to this clause during the 
second reading debate.  The detail is pivotal because it decriminalises the cultivation of cannabis.  I attacked the 
Government over this clause in the belief that it will leave the possibility wide open for defence counsel to argue 
that if eight people living in a block of flats were growing 16 cannabis plants in the yard, they could all receive a 
CIN on the basis that two plants belonged to each resident.  At the time, the Minister for Health went as far as to 
get an opinion from Crown Counsel George Tannin on this clause, who said it is watertight.  However, since 
then, the Liberal Party has sought an opinion from leading Queen’s Counsel criminal lawyer Tom Percy who 
said he felt clause 7 was wide open.  As I said at the time, leading criminal defence lawyers are probably 
laughing at this legislation.  Notwithstanding the amendments in the other place, this clause still leaves wide 
open the possibility for people to grow multiple plants on a premises.  What is the definition of premises?  The 
minister might say that it is a person’s principal place of residence.  In a block of flats, a person’s principal place 
of residence is a flat.  The grounds on which the flats are built are another matter.  If one person lives on the 
eighth floor of the flats and is growing two plants behind the garage on one side of the building and a person 
living on level 2 is growing a plant behind a bush on the other side of the building, does that mean that a police 
officer could not issue a CIN?  As I said, a defence lawyer can get around it.  Clause 7(2) reads -  

A CIN may be issued under subsection (1) if, and only if - 

. . .   

(b) the cannabis plants are all located on the same premises;  

Those premises are the alleged offender’s principal place of residence.  In a block of flats that principal place of 
residence would be a flat.  Someone growing a plant on the balcony could receive a CIN.  However, if the flat is 
part of a large complex on large grounds, theoretically six people could be growing plants on different parts of 
the grounds and not in their principal place of residence.  I will be surprised if defence lawyers do not argue the 
point on this.  I do not think the clause is tight enough.  
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I also put on record again that I would not vote for any legislation in this House that would detrimentally affect 
either my children or anyone else’s children.  When I asked members on the other side whether they would allow 
their children to grow cannabis, there was a wall of silence.  I will oppose the Bill. 

Mr J.A. McGINTY:  If I may deal with the matter raised by the member for Nedlands, if each flat in a block of 
20 flats was a separately owned or leased premises, each flat would be treated as a separate premises within the 
confines of the block of flats. 

Ms S.E. Walker:  If it were a concrete building? 

Mr J.A. McGINTY:  Yes, and each flat would be a separate premises.  The reason I come to that conclusion - 
this is also relevant to the common grounds - is that the definition of “to possess” in the Misuse of Drugs Act 
1981 reads - 

“to possess” includes to control or have dominion over, and to have the order or disposition of, and 
inflections and derivatives of the verb “to possess” have correlative meanings; 

I think that means that when it comes to the common grounds associated with a block of flats, the dominion or 
control over those grounds would be likely to be found as a question of fact in each of the flat owners or the 
people who reside in the flats.  The member might disagree with this, but this is the legal advice that we have 
received: although each flat would be regarded as a separate premises, the common grounds would be likely to 
be found in the possession of each of the flat owners.  If people wished to cultivate cannabis in the common 
grounds, provided no more than one person were cultivating it - this really goes to amendment No 2 - that would 
be acceptable.  If, however, two of the 20 flat owners or occupiers were cultivating cannabis in the common 
grounds associated with the block of flats, they would be caught by the next amendment which requires that no 
other cannabis plants be cultivated on the premises by any other person.  I believe that places it beyond the scope 
of having multiple lots in the common grounds associated with the block of flats. 
Ms S.E. WALKER:  There could be a block of 20 flats with all the people who are renting them growing 
cannabis plants in them.  From what the Attorney General has just said, I believe that is right.   
Mr T.K. Waldron:  Only one would be growing in the garden. 

Ms S.E. WALKER:  There could be two plants in the garden.  Nineteen people could be growing cannabis in the 
flats and person No 20 could be growing cannabis in the common grounds and that would be okay.  Therein lies 
the harvesting technique that would be used.  If I can work that out, I am sure that it could be worked out by 
smart defence lawyers from Melbourne acting on behalf of criminals who make money out of selling drugs to 
the kids in this State.  They probably worked it out a long time ago.   

I would be interested to know whose advice the Attorney General received.  When the Attorney General talks of 
legal advice “we have received” that indicates that the grounds belonged to all flat owners, I can see an argument 
being made that the grounds belong to the owner of the flats who maintains them, and there would be a 
caretaker.  Has the Attorney General received legal advice on that proposition or is it advice that his advisers 
have given him? 

Mr J.A. McGINTY:  The answer is yes, from the Crown Solicitor’s Office.  

Ms S.E. WALKER:  The Attorney General has received advice from the Crown Solicitor’s Office that if there 
were a block of flats - 

Mr J.A. McGinty:  We received advice on the meaning of “premises” for the purposes of this legislation. 

Ms S.E. WALKER:  That is what I thought.  The Attorney General has not received advice on the specific issue 
that I requested. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.A. McGINTY:  I move -  

That amendment No 2 made by the Council be agreed to.   

We have substantially debated this issue.  It is really part of amendment No 1 and relates to whether any other 
cannabis plants are being cultivated on the premises by any other person.   

Dr J.M. WOOLLARD:  If there are three cannabis plants on a property and two people are living on that 
property, will the person who owns the two plants automatically be charged?   

Mr J.A. McGINTY:  In those circumstances, because other cannabis plants beyond the two that are permitted are 
being cultivated on the premises, the persons will not be eligible to receive a CIN but will be prosecuted.  

Mr T.K. WALDRON:  Would a person who owns a block of flats that he rents out be eligible to grow two plants 
in the garden or recreation area of his flats?  Does the Attorney General understand what I am getting at, or am I 
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confused?  I note the Acting Speaker’s direction, but I must add that the National Party strongly opposes the Bill.  
I endorse what the Leader of the Opposition has said, particularly because of the direct relationship between 
cannabis use and mental health that I have seen over the past two and half years.  I have a real concern about that 
matter.   

Mr J.A. McGINTY:  The ownership does not matter.  It relates to whether it is the person’s principal place of 
residence.  A person may be renting the property from someone else.   

Mr T.K. Waldron:  If the owner lives somewhere else and it is not his principal place of residence, he cannot 
grow any cannabis plants at his block of flats? 

Mr J.A. McGINTY:  That is right.  

Ms S.E. WALKER:  This is interesting.  The criminal element will probably gravitate to buying blocks of flats, 
and even units and townhouses.  A person will be able to buy a group of townhouses and put some young 
students in there and ask them to grow some cannabis for him, which he can then harvest, and he will get money 
from the rentals and from the sale of the crop, and the young people, if they are struggling to pay their student 
guild fees, as most of them are, will make some money on the side.  It is a shame the Minister for Planning and 
Infrastructure did not work that out and say something on behalf of the young people in this State.  The minister 
has been astonishingly quiet.  That is the danger of this legislation.  This legislation will allow the cultivation, 
harvesting and marketing of cannabis in our community.   

Mr C.J. BARNETT:  The Government tried to make light of what the member for Nedlands said. 

Mr J.A. McGinty:  I’m sorry, I didn’t. 

Mr C.J. BARNETT:  I was not referring to the Minister for Health.  In many electorates, including mine, there 
are large blocks of flats with many people on very low incomes and many people on bail.  Temptation will be 
pretty strong.  It will not necessarily be drug entrepreneurs who will buy units.  I can think of a couple of blocks 
of flats in Mosman Park that would be very amenable to this sort of trade.  That is what will happen.  I am sure 
the Minister for Health believes the member for Cottesloe lives in a leafy suburb with no social problems.  I 
assure him that there are probably more social problems in my electorate than in many Labor electorates.  It is a 
very diverse area.   

Mr J.A. McGinty:  It’s infested with capitalists; that’s the problem! 

Mr C.J. BARNETT:  The Minister for Health would know of some areas in Mosman Park to which I am 
referring.  He would know there are many people in various blocks of flats on bail and on early release schemes 
from jail.  There is a significant crime issue in that area and in particular a significant drug issue.  The comments 
by the member for Nedlands were not at all a flight of fancy; indeed, the experience in Adelaide has been along 
those lines.  The Minister for Health can expect pressure in those sorts of environments and, I guess, opportunity 
in the worst sense of the word for people to grow cannabis in essentially high-density, low-income 
environments.  There are plenty of those areas around Perth, which is where cannabis will be produced. 

Ms S.E. WALKER:  Following on from the Leader of the Opposition’s comments, it is true that this legislation 
will allow small groups of people to cultivate cannabis en masse in blocks of flats, units and townhouses.  This 
legislation will allow them to do that without fear of criminal conviction. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.A. McGINTY:  I move -  

That amendment No 3 made by the Council be agreed to. 

This amendment is purely consequential on new clause 9, which is a substantive amendment that we will deal 
with in a moment.  The amendment makes clause 8, which deals with the content of a cannabis infringement 
notice, subject to new clause 9.  New clause 9 will limit the way in which a CIN can proceed.  It seems strange to 
have a consequential amendment before the substantive one, but that is it in substance.  The next amendment is 
similar. 

Dr J.M. WOOLLARD:  For the record, new clause 9 means that a person can be issued with a CIN on one date 
and another CIN on another date.  If that happens and the person does not wish to go to court, the person must 
complete a cannabis education session within 28 days.  What happens after that?  If someone has completed a 
CES after the issue of a third CIN, what would happen if the person is caught a fourth time in possession of more 
than two plants? 

Mr J.A. McGINTY:  It is my intention to cover new clause 9 and the point raised by the member for Alfred Cove 
in detail when we come to it.  This amendment is not about that new clause. 

Question put and passed; the Council’s amendment agreed to. 
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Mr J.A. McGINTY:  I move -  

That amendment No 4 made by the Council be agreed to.   

This amendment is consequential upon new clause 9, which is to be inserted.  For the same reasons I gave for 
amendment No 3, I will make a detailed comment about the operation of new clause 9 when we get to it.   

Question put and passed; the Council’s amendment agreed to. 
Mr J.A. McGINTY:  I move -  

That amendment No 5 made by the Council be agreed to.   

This measure will not prove controversial because the original debate was about the uncertainty and the legal 
effect of inserting into clause 28 the words “or reasonably ought to know”.  Ultimately, to expedite the passage 
of the Bill, the Government did not resist the amendment moved in the upper House on the basis that the 
Opposition and the Greens (WA) both supported deleting these words from the Bill.  The effect of the 
amendment is to raise the evidentiary requirement for the offence such that knowledge of the intended uses of 
hydroponic equipment would have to be proven in any prosecution of the offence.  This is likely to lessen the 
specific deterrent effect of the offence.  The Western Australian hydroponics industry has responded to the 
proposed offence in a positive way and it has considered practical ways it can self-regulate to avoid connections 
with the cannabis cultivation trade.  In essence, it was argued that the inclusion of the words “or reasonably 
ought to know” could have led to some people being found guilty without having the necessary mental element 
required for the offence.  Advice from the Criminal Lawyers Association of Western Australia and other legal 
advice that the Government obtained argued that the words “or reasonably ought to know” should be removed on 
the grounds that conduct should be criminalised when a seller of hydroponic equipment has knowledge that the 
equipment will be used to cultivate a prohibited plant.  We have agreed to delete the words “or reasonably ought 
to know” that that is the purpose for which the hydroponic equipment would be used.  On that basis, we agree 
with the amendment moved in the upper House.   

Mr C.J. BARNETT:  As the Minister for Health said, this clause relates to sellers of hydroponic equipment.  It 
makes it an offence for them to sell equipment that will be used for the purpose of cultivating cannabis.  I do not 
think anyone would disagree that it should be an offence for a person to sell hydroponic equipment knowing that 
it will be used to cultivate cannabis.  The original Bill included the words “or reasonably ought to know”.  It is 
questionable how that would be established.  Understandably, legitimate business people who sell hydroponic 
and irrigation equipment believed that provision placed them in jeopardy.  They have no way of knowing what 
people will use hydroponic equipment for when they buy it.  They might be suspicious about some people, and I 
hope that in those instances they behave in a responsible way.  It may well be that someone’s mum buys the 
equipment for him and the retailer does not have a clue.  It is a difficult thing to legislate for, but the removal of 
the term “or reasonably ought to know” will provide the hydroponic industry with a reasonable position.  It 
would be a sad day if we made criminals out of people who were responsibly or legitimately carrying on their 
business in the hydroponic industry.   

Question put and passed; the Council’s amendment agreed to. 
Mr J.A. McGINTY:  I move -  

That amendment No 6 made by the Council be agreed to.   

I will spend a little time talking about this because it is a major amendment made by the Legislative Council.  It 
arose from an amendment placed on the Council’s Notice Paper by the Liberal Party.  This amendment does not 
reflect the view of the Liberal Party at all.   

Mr C.J. Barnett:  It was placed there by an individual member of the party in his own right.   

Mr J.A. McGINTY:  Yes.  It gave rise to what I thought was a weakness in the way the legislation was drafted in 
that an individual could accumulate cannabis infringement notices ad nauseam without any intervention 
occurring.  The proposition placed on the Notice Paper by the member of the Liberal Party in the Legislative 
Council was to the effect that after receiving a certain number of CINs, a person should be prosecuted for the 
criminal offence rather than provided with further CINs.  We indicated some sympathy with the view that there 
should be some measure of intervention.  It should be recognised that somebody who has received two or three 
CINs has a problem.  Such a person is running into the law and some sort of intervention is highly desirable.  
The view that ultimately prevailed in the Legislative Council was that somebody who has received two CINs, or 
at least a CIN for offences that occurred on separate days, should not be able to simply continue to receive a 
CIN, pay the fine - 

The ACTING SPEAKER (Mr J.P.D. Edwards):  The members on my right who are having a conversation 
should either stop it or take it outside.  Hansard is having difficulty hearing, as am I.   
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Mr J.A. McGINTY:  The view of the majority in the Legislative Council - the Labor and Greens members - was 
that such a person has a problem and should be referred to an education session, which is envisaged as one of the 
ways in which a CIN can be dealt with.  Even though there are some shortcomings with that, it is hoped that the 
reference to an education session might ultimately make some sort of contact with an individual who would have 
a problem if he were dealt with by the police on a number of occasions over a limited time.  The view that 
prevailed in the Legislative Council was that new clause 9 as it appears on the Notice Paper today imposes a 
restriction on the way in which a CIN can be dealt with.  The new clause requires that an individual be referred 
to an education session with the hope that it might lead to him becoming aware of information that results in him 
no longer engaging in cannabis consumption.  That is essentially the rationale that led to this amendment, which 
I think represents an improvement in the legislation.   

Mr C.J. BARNETT:  As I said, the Liberal Party is fundamentally opposed to this legislation.  However, during 
the debate we referred to and debated the various mechanics of the Bill, including the issuing of cannabis 
infringement notices.  Comparisons were made between CINs and simple parking infringements.  A person 
could continue to get parking infringements every day of the week and, if he can afford to pay them and is not 
hassled, he would just continue to park there in any case.  So it is, if a person continues to grow or smoke 
cannabis and receives these infringement notices, it does not matter how many are issued; they can just go on 
and on.  The public started to see that there was no penalty at all; that this is a policy of absolute laissez-faire 
tolerance of the cultivation and possession of cannabis.  These cannabis infringement notices are a charade.  
They are an attempt to imply that there is a penalty of some substance, when we know that there is not.  The 
police will not bother with them.  The infringement notices are just a way of dressing up the Bill to disguise the 
fact that this is a total decriminalisation and liberalisation of cannabis possession in Western Australia.  This is a 
shameful Bill for this State.  

In an attempt to give an impression that it was making the Bill a bit tougher, the Government has now put in this 
amendment that provides for a person who is issued with three cannabis infringement notices within a three-year 
period to be required on the third or subsequent offence to attend an education session or go to court.  The same 
thing applies.  The offender can go to endless educations sessions, and will probably not even turn up.  We all 
know that this will not be enforced.  The young people out there and the operators who deal in drugs will know 
that this will not be enforced.  There will be no serious attempt to enforce this legislation.  With respect to the 
police officers present, I suspect that they know that too.  They will not be doing it.  This is a pretence to the 
public that some sort of discipline will be attached to this Bill.  There will be none. 

The Opposition opposes this clause because it is a charade.  I will not be party, and neither will the Liberal Party, 
to agreeing to something so that this Government can say that it has toughened up the Bill, and compromised 
with the Liberal Party.  This change is a joke.  What is the difference between paying endless parking fines and 
going to endless education sessions?  This Bill is soft on drugs, and this is a disgraceful clause.  The Liberal 
Party will not be party to this, and will oppose this clause.  

Ms S.E. WALKER:  I endorse the comments of the Leader of the Opposition.  I said during the second reading 
debate that this legislation is joke.  It is a decriminalisation of the cultivation of cannabis.  Out of interest - 
because the Opposition is opposing this clause - what does the reference in subclause (4) to the Fines Penalties 
and Infringement Notices Enforcement Act mean?   

Mr J.A. McGINTY:  I will give a rather longwinded answer to that question, to cover the whole of the clause in 
some detail.  New clause 9 has been drafted to limit the number of times a person may elect to pay a fine on 
receiving a cannabis infringement notice within any three-year period.  Under this clause a person who allegedly 
commits one or more offences for which a CIN may be issued, on a third separate day within a three-year period, 
may receive a CIN.  On the third occasion, such a person will have the option of electing to have the matter dealt 
with in a court or to participate in a cannabis education session.  The amendment is directed at ensuring that 
repeat offenders take the opportunity for education and access to treatment services available under the CES 
option.  Available evidence indicates that giving up drug dependence will often require more than one attempt, 
and exposure to treatment is the best option for changing drug-using behaviour.  Increased exposure to education 
and treatment therefore increases the probability of behaviour changing among users of any drug. 

The amendment is unlikely to impact on a significant number of offenders.  Recidivism research by the 
University of Western Australia’s Crime Research Centre indicates that, using data from the period 1989 to 
1999, the probability that a person arrested for using cannabis will be rearrested for the same offence within two 
years is estimated to be approximately one in 10 for people with no prior history of arrests and approximately 
one in eight for people with a history of previous arrests. 

I now turn more directly to the question posed by the member for Nedlands, and that is the consequences of 
failure to participate in a CES.  Ordinarily, failure to expiate a cannabis infringement notice will be dealt with 
under part 3 of the Fines, Penalties and Infringement Notices Enforcement Act 1994.  New clause 9(4) provides 
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that a CIN to which the new clause applies is not to be subject to the fines enforcement process under the Fines, 
Penalties and Infringement Notices Enforcement Act 1994.  The process requires an alleged offender to pay the 
modified penalty for the relevant offence or elect to go to court, which is inconsistent with the intent that repeat 
offenders will be given the opportunity to participate in a CES or face proceedings for the alleged offence.  
When a person who was issued with a CIN, to which the new clause 9 applies, fails to participate in a CES 
within the permitted time period, the intention is that the CIN will be withdrawn using the power conferred under 
clause 11 of the Cannabis Control Bill 2003 and proceedings will be brought against the individual concerned.  
The answer to the question is that the Fines, Penalties and Infringement Notices Enforcement Act cannot apply 
because that relates to the collection of the fine that was imposed because the CIN notice will be withdrawn.  
The fines enforcement registry processes will not be relevant to a withdrawn CIN notice to which a clause 9 
limited option applies. 

Ms S.E. WALKER:  If a person in three years grows six plants on three separate occasions, what can he do 
within those three years?  He can grow six plants.  On the first two occasions a CIN notice will be issued and he 
can pay a fine.  On the third occasion he has to attend a program, which the minister is axing.  I just put on the 
record that the minister is axing everything.  Theoretically, he has to attend a program; if he does not he will 
have to go to court.  He is never going to elect to go to court.  Is that what happens to him? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  What happens in three years?  If on his third notice he goes in for the program - say that 
happens in a two-and-a-half-year period - and before the three years are up he grows another two plants, what 
happens then? 

Mr J.A. McGinty:  He will be required to go to an education session. 

Ms S.E. WALKER:  He has been given two CIN notices on two separate occasions, he gets a third and he goes 
to a program, and then he grows two more plants.  What happens to him then? 

Mr J.A. McGinty:  He is required to go to education again. 

Ms S.E. WALKER:  He is required to go to education all the time, indefinitely? 

Mr J.A. McGinty:  That is right, until the three years are up. 

Ms S.E. WALKER:  What happens after three years?  It just keeps going? 

Mr J.A. McGINTY:  It is, as the Leader of the Opposition has correctly pointed out, directly comparable with the 
traffic demerit points.  It is a rolling three-year period.  Essentially, once he reaches three years from the date of 
his first CIN notice, that is then struck off and he starts again in respect of one more - 

Mr C.J. Barnett interjected. 

Mr J.A. McGINTY:  No, it would depend.  In the hypothetical case that the member for Nedlands has raised 
where, within a three-year period, a person was caught by the police on four occasions, on the first two occasions 
he would be able to receive a CIN notice and pay a fine or go to an education session.  Assuming he paid a fine, 
on the third occasion he would not have the option of paying a fine.  He would have to attend an education 
session, or the CES program, or face the prospect of being prosecuted.  If that person were caught again within 
that three-year period, the same rule would apply.  Once a person has reached a period of three years from the 
date of his first cannabis infringement notice, that CIN is put to one side in the same way that it is for traffic 
notices.   

Mr T.K. Waldron:  But he would still have two, wouldn’t he? 

Mr J.A. McGINTY:  Yes.   

Ms S.E. WALKER:  I suppose a person could roll a joint during one of these programs as well!  There is nothing 
to stop that.  By the time a person is on his sixth session, he will be getting a little bored.  That is true.  That is 
what this Bill does - it allows a person to smoke pot while in a program.  This system is not actually the same as 
the demerit points system.  It is in one way, but under the demerit points system a person can lose his licence.  
Under this legislation, there is nothing to say that if a person keeps doing the program, after six goes he will go 
to court.  Really, it is laughable.  We can expect to get the ashtrays out during these programs, because a person 
will be legally entitled to have a joint while doing the program.  A person will be able to do that for the rest of 
his life under this legislation.   
Mr J.A. McGinty:  I will take your word for it.   

Ms S.E. WALKER:  The Attorney General has been wrong on every issue concerning this Bill.  He tried to 
amend the Bill to tighten it up.  Really, it is a joke.   
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Dr J.M. WOOLLARD:  When this Bill first came to the House a few months ago, the Attorney General was not 
able at that stage to explain to members what a cannabis education session would involve.  Could the Attorney 
General now explain the components of a cannabis education session?   
Mr C.J. Barnett:  How to grow it, roll it and smoke it.   

Mr J.A. McGINTY:  I will resist the temptation to respond.  Cannabis education sessions will be evidence based.  
There will be brief interventions, including motivational interviewing, which has been shown to be effective in 
helping people change their drug use and reduce associated problems.  The session will consist of a single 
education session of one and a half to two hours provided by an authorised drug treatment service.  Usually, the 
session will be delivered on a one-to-one basis or to a small group of three or four persons.  In remote locations, 
flexibility will be offered through visiting services.  The provision of services through video link is also being 
explored.  The latter option is commonly used in other areas of health care.  Each session will consist of the 
following five steps: pre-intervention evaluation; information on the harms associated with cannabis use; 
motivational interviewing, which is a strategy to explore and enhance decisions to change drug use; goal setting 
and action planning; and information on other services and referral where appropriate.  All authorised drug 
treatment services have undergone an assessment process according to the following criteria.  Firstly, the agency 
must provide services of a type and in a location where there is a need to enhance the ability to assist diverted 
clients without displacing voluntary clients.  Secondly, the agency must have demonstrated professional 
credibility, competence and the capacity to provide treatment and support for illicit drug problems as assessed by 
advice from the WA state reference group.  Thirdly, agency staff must have appropriate qualifications 
comprising relevant tertiary education and qualifications, and significant experience or extensive experience 
together with substantial demonstrated education and training.  Fourthly, agencies must have a commitment and 
appropriate systems to ensure professional supervision in continuing education and training for staff.  Fifthly, 
agencies must agree to service delivery in accordance with Western Australian indicators of best practice, as per 
current conditions of the Drug and Alcohol Office contracts.  That essentially is what the education session will 
consist of.  The other information I have with me is of who will provide the sessions, and some of the work of 
the community drug service teams.   
Mr T.K. WALDRON:  I raised during the second reading debate the issue of delivering education sessions in 
remote areas.  The Attorney General touched on the idea of using technology etc, which would be fine if the 
technology worked.  I am concerned that people living inland will not have access to those education sessions.   
Mr C.J. Barnett:  They will have to line up and tune in. 
Mr T.K. WALDRON:  That is right.  For instance, we were told that the drug teams in my region are based in 
Albany, Bunbury, and Northam and the Attorney General said he would consider using authorised treatment 
services in those areas.  Earlier, I referred to the Safer WA network and put forward what I thought was a 
positive suggestion; that is, that we might be able to train appropriate people from within the Safer WA network, 
who are spread across the State, to deliver those courses.  People living in those remote areas would then have 
immediate access to the education sessions.  For example, if a person lives at Newdegate or Pingrup, it is a long 
way to go to seek an education session.  Although technology can provide things such as video link up, which is 
good, it is not practical in a lot of these areas.  I would like to hear the Attorney General’s comments on that and 
whether the Safer WA initiative might be considered.   
Mr J.A. McGINTY:  Initially, we looked into using the existing community drug service teams as the authorised 
providers.  With regard to where those teams are based in country areas, I will cover the whole State for 
completeness rather than just the member’s electorate.  In the Kimberley, those community drug service teams 
are based in Broome, Kununurra and Derby, with an outreach service to Fitzroy Crossing, Halls Creek and 
remote indigenous communities.  In the Pilbara they are based in Port Hedland, Newman and Karratha with an 
outreach service to Tom Price and Roebourne.  In the mid west they are based in Geraldton and Carnarvon with 
an outreach service to Meekatharra, Mullewa, Mt Magnet and Yalgoo.  In the goldfields they are based in 
Kalgoorlie and Esperance with an outreach service to Laverton, Leonora and Norseman.  In the wheatbelt they 
are based in Northam with an outreach service to Merredin, Beverley, York and Wundowie.  In the south west 
they are based in Bunbury with an outreach service to Margaret River, Busselton and Manjimup.  Finally, in the 
great southern they are based in Albany with an outreach service to Denmark, Katanning and Walpole.  

Mr T.K. Waldron:  With regard to outreach services, will they visit those areas?   

Mr J.A. McGINTY:  Yes.  They would not be based at those places but move out into those areas to run the 
session.  I am told that in addition to that - this relates primarily to the more remote parts of the State or those 
areas not properly serviced by one of the community drug service teams - provided people meet the accreditation 
or the standards required, a person such as a general practitioner or somebody of that nature in the community 
might be accredited to undertake this course.  There might also be other groups who meet the acceptable 
standards to provide that service in areas not serviced by the community drug service teams.   
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Mr T.K. WALDRON:  I take the Attorney General’s point.  He referred to the great southern area and mentioned 
that outreach services would go from Albany to Denmark and Katanning - 

Mr J.A. McGinty:  From Albany to Denmark, Katanning and Walpole.   

Mr T.K. WALDRON:  What about Jerramungup and Hopetoun?  People living in those areas are a long way 
from Albany and the Attorney General said that he would provide the service to other areas.  Why not utilise the 
Safer WA committees that have an extensive network through those areas?  It seems to make sense.  This is a 
crime and a health issue, an area in which those groups work.  I put it to the Attorney General that those groups 
are another accredited group of people that could be used to deliver these sessions.  

Mr J.A. McGINTY:  I am told that if there is a recognised need in a town that is not normally serviced, then we 
would either extend the outreach service or accredit another service provider in order to pick up that need.  That 
provider might be in the form suggested by the member or someone like a GP in that area if he or she meets the 
necessary standards to provide that service.   
Mr T.K. Waldron:  If they do not meet the standards, will there be training so they can?  There would have to be 
wouldn’t there?   

Mr J.A. McGINTY:  Yes, absolutely.   
Dr J.M. WOOLLARD:  The Attorney General said that a cannabis education session would last about one and a 
half to two hours per person and that it would allow the counsellors to use motivational interviewing, which is 
based on having a non-judgmental approach, empathy and good listening and communication skills.  Therefore, 
in this one-and-a-half to two-hour session, a person is meant to develop a relationship, use motivational 
interviewing and set some goals!  I believe that a two-hour session will be a waste of taxpayers’ money in this 
case.  I am interested in the fact that the minister said there might be other referrals.  With this motivational 
interviewing, the counsellors may use stages of change, and they may decide that some people are ready to 
change their behaviour.  However, with those people who are not ready to change their behaviour, will these 
referrals be enforced on a person who attends a cannabis education session, or will it be up to the person who 
attends the cannabis education session to decide whether he would like to go along for a further session? 
Mr J.A. McGINTY:  The education session was developed in the time of the previous Government when the 
cautioning system for minor cannabis use was introduced.  It worked and was properly evaluated.  The content 
of those education sessions has simply been carried forward to the education sessions that will be provided.  
There are some differences.  The cautioning was available only for the first offence.  There were things of that 
nature.  However, the education session has not changed from the system that was introduced in about the late 
1990s when cautioning was introduced for minor cannabis offences.  By the end of the education session, 
participants will have received factual information on the harms of cannabis use.  They will have personalised 
these harms to their own situation, determined their degree of readiness to change their behaviour and developed 
an action plan based on their decision.  They will also have identified relevant sources of further assistance and 
follow-up.   
As I have indicated, this education system has been evaluated, and it indicated a positive impact.  For example, 
there was a significant shift in the perception that cannabis is not a safe drug.  Before the intervention, 53 per 
cent thought it was a safe drug.  After the intervention, this figure decreased to 29 per cent.  Therefore, the 
message got through to people who had been caught by the police with minor quantities of cannabis, and their 
perception of how safe the drug was changed as a result of the education session, which is a positive outcome.  
There was also an increase in the number who thought that cannabis use could result in dependence: 76 per cent 
before intervention and 90 per cent after intervention.  Therefore, the education session succeeded in reinforcing 
two things: first, it is dangerous, and, secondly, it can lead to addiction.  The education session also provides an 
opportunity to link the person to further intervention.  It is an opportunity to engage that person in further 
treatment, if required.  That has occurred for a number of years in Western Australia, and that is the basis upon 
which we are now building. 
Dr J.M. WOOLLARD:  The minister just described the Prochaska and DiClemente stages of change.  These 
stages of change go from pre-contemplation to contemplation, preparation, action and maintenance.  For a 
person who may be at the action or maintenance stage of change, this minor program that was developed a few 
years ago by someone in the previous Government, perhaps with the WA Alcohol and Drug Authority, may have 
been effective.  However, this cannabis education session is not just for first-time offenders; it is for people who 
have been taking cannabis for a long time or for people who are just not interested in changing; they are quite 
happy to be fined.  Therefore, if the education session is limited to one and a half to two hours, there will not be 
any change in a person’s behaviour.  With these cannabis education sessions, what evaluation of the counselling 
is planned?  I feel that the time is insufficient, and, because it is insufficient, I do not believe it will be effective.  
I would like to know how it will be evaluated, so that in 12 months we can show that it is not working and 
maybe something else can be put in place.   
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Mr J.A. McGINTY:  I think that the short answer to the question posed by the member is that brief interventions 
are effective for people who are the subject of a CIN.  Associate Professor Allsop, who is with me at the Table, 
is one academic who has conducted research into these matters, and that is his advice to me.  That is the common 
experience of academics who have dealt with these matters.  As to an evaluation, the answer is, yes, it will occur.   

Question put and a division taken with the following result - 

Ayes (26) 

Mr P.W. Andrews Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr C.M. Brown Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson 
Mr A.J. Dean Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Mr J.B. D’Orazio Mr J.A. McGinty Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Mrs D.J. Guise Mr M. McGowan Mr J.R. Quigley  
Mr S.R. Hill Ms S.M. McHale Ms J.A. Radisich  

Noes (12) 

Mr C.J. Barnett Ms K. Hodson-Thomas Mr R.N. Sweetman Ms S.E. Walker 
Mr M.J. Birney Mr R.F. Johnson Mr M.W. Trenorden Dr J.M. Woollard 
Mrs C.L. Edwardes Mr B.K. Masters Mr T.K. Waldron Mr J.L. Bradshaw (Teller) 

            

Pairs 

 Dr G.I. Gallop Mr P.D. Omodei 
 Mr J.N. Hyde Mr A.D. Marshall 
 Mr A.J. Carpenter Mr W.J. McNee 
 Dr J.M. Edwards Mr M.G. House 

Independent Pairs 

Dr E. Constable 
Mr P.G. Pendal 

Question thus passed; the Council's amendment agreed to. 

The Council acquainted accordingly. 
House adjourned at 9.48 pm 
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